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him the price of the land, and grantee should reconvey, grantor was 
entitled to a reasonable time before the expiration of such five years 
to raise the money to perform his part of the contract, and seven 
days before the expiration of such period was a reasonable time, 
so that he could ascertain grantee's wishes seven days before that 
time in absence of objection at the time that the full five years had 
not expired. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 
§§ 215-217; Dec. Dig. § 120.* 13 Va.-W. Va. Enc. Dig. 495; 14 Va.- 
W. Va. Enc. Dig. 1049; 15 Va.-W. Va. Enc. Dig. 1036.] 

4. Vendor and Purchaser (§ 120*) — Performance of Condition — 
Sufficiency. — Where, pursuant to a deed which provided that grantor 
should ascertain five years after the date of the deed whether grantee 
was satisfied with the transaction, and, if not, should refund the 
price, return and receive a reconveyance, grantee stated that he was 
dissatisfied when questioned on the subject seven days before the 
expiration of the five years, when grantor went to some expense and 
trouble in raising the money to pay for a reconveyance, grantee 
could not afterwards change his mind and refuse to reconvey on the 
ground that grantor did not wait until the exact expiration of the 
five-year period. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 
§§ 215-217; Dec. Dig. § 120.* 13 Va.-W. Va. Enc. Dig. 495; 14 Va.- 
W. Va. Enc. Dig. 1049; 15 Va.-W. Va. Enc. Dig. 1036.] 

Appeal from Circuit Court, Page County. 

Suit by David F. Burner against William E. Burner. From 
a decree dismissing the bill, complainant appeals. Reversed. 

M. L. Walton, of Woodstock, and R. S. Parks, of Luray, for 
appellant. 

Leedy & Berry, of Luray, for appellee. 



POWHATAN LIME CO. v. AFFLECK'S ADM'R. 

Nov. 20, 1913. 

[79 S. E. 1054.] 

1. Negligence (§ 65*) — Contributory Negligence — Application of 
Doctrine. — The doctrine of contributory negligence implies the exist- 
ence of negligence. 

[Ed. Note. — For other cases, see Negligence, Cent. Dig. §§ 83, 94; 
Dec. Dig. § 65.* 10 Va.-W. Va. Enc. Dig. 377; 14 Va.-W. Va. Enc. 
Dig. 767; 15 Va.-W. Va. Enc. Dig. 724.] 

2. Master and Servant (§ 286*) — Question for Jury — Master's Neg- 
ligence — Unsafe Place to Work. — On evidence in an action for injuries 
to a servant resulting in death, held, that the question of defendant's 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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negligence in exposing deceased to risks different from those incident 
to his employment and for which he was unfitted because of his lack 
of experience was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 1001, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1046-1050; Dec. 
Dig. § 286.* 9 Va.-W. Va. Enc. Dig. 726; 14 Va.-W. Va. Enc. Dig. 
699; 15 Va.-W. Va. Enc. Dig. 660.] 

3. Master and Servant (§ 230*) — Contributory Negligence — Scope of 
Employment. — The fact that, after the father of a minor consented to 
employment on the understanding that he should not do work of a 
dangerous character, the master assigned him to dangerous work 
would not estop the master from setting up the defense of contribu- 
tory negligence to defeat a recovery. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 687-700; Dec. Dig. § 230.* 9 Va.-W. Va. Enc. Dig. 717; 14 Va.- 
W. Va. Enc. Dig. 696; 15 Va.-W. Va. Enc. Dig. 656.] 

4. Master and Servant (§ 289*) — Personal Injuries — Question for 
Jury — Contributory Negligence. — In an action for injuries to a servant 
resulting in death, where it appeared that the east side of a track 
where he was killed was a dangerous place in which to put an inex- 
perienced minor to work, that the west side was reasonably safe, 
and that he had been warned not to work on the east side, the ques- 
tion of his contributory negligence was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 1089, 1091, 1092-1132; Dec. Dig. § 289.* 9 Va.-W. Va. Enc. Dig. 
726; 14 Va.-W. Va. Enc. Dig. 699; 15 Va.-W. Va. Enc. Dig. 660.] 

5. Master and Servant (§ 240*) — Contributory Negligence — Danger- 
ous Place. — Where there was no chock under the wheel of a car on 
a siding next to an embankment on the premises of a lime com- 
pany and a servant gave a signal to move the car and walked across 
the track to the other side next to the embankment, where there was 
no necessity for his going, and such position was the proximate 
cause of his injury, he was guilty of contributory negligence as a 
matter of law and could not recover. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 751-756; Dec. Dig. § 240.* 9 Va.-W. Va. Enc. Dig. 707; 14 Va.- 
W. Va. Enc. Dig. 695; 15 Va.-W. Enc. Dig. 655.] 

6. Trial (§ 243*) — Instructions — Inconsistency. — Where two instruc- 
tions given on the issue of a servant's contributory negligence were 
irreconcilable, it would be impossible to say by which the jury was 
controlled, and the inconsistency constituted reversible error. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 564, 565; Dec. 
Dig. § 243.* 1 Va.-W. Va. Enc. Dig. 600; 14 Va.-W. Va. Enc. Dig. 96; 
15 Va.-W. Va. Enc. Dig. 70.] 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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7. Negligence (§ 98*) — Contributory Negligence — Comparative Neg- 
ligence. — Where it appears that the negligence of a servant has con- 
tributed as an efficient cause to the injury of which he complains, the 
court will not undertake to balance the negligence of the respective 
parties. 

[Ed. Note. — For other cases, see Negligence, Cent. Dig. §§ 93, 165, 
Dec. Dig. § 98.* 10 Va.-W. Va. Enc. Dig. 383; 14 Va.-W. Va. Enc. Dig. 
768; 15 Va.-W. Va. Enc. Dig. 724.] 

Error to Circuit Court, Shenandoah County. 

Action by Affleck's Administrator against the Powhatan Lime 
Company. Judgment for plaintiff, and defendant brings writ 
of error. Reversed. 

Marshall McCormick, of Berryville, P. H. C. Cabell, of Rich- 
mond, and M. L. Walton, of Woodstock, for plaintiff in error. 

Tavenner & Bauserman, of Woodstock, and C. B. Guyer, of 
Strasburg, for defendant in error. 



STARKE v. STORM'S EX'R. 
Nov. 20, 1913. 

[79 S. E. 1057.] 

1. Pleading (§ 845*) — Amendment— Subject-Matter. — Where the 
matter of amendment to a bill is similar to that contained in a bill and 
was either known to complaintant or might well have been known to 
him prior to the argument of the demurrer to his original bill, but was 
not brought forward until the demurrer was sustained on a ground in- 
volving dismissal of the bill, the court properly refused to allow it to 
be filed. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 635, 653-675; 
Dec. Dig. § 245.* 1 Va.-W. Va. Enc. Dig. 321; 14 Va.-W. Va. Enc. Dig. 
44; 15 Va.-W. Va. Enc. Dig. 41.] 

2. Master and Servant (§ 1*) — Creation of Relation — Implied Con- 
tract. — Where plaintiff at the age of 13 applied for the position of serv- 
ant to deceased, who accepted him, and took him into his home and 
furnished him with shelter, food, and clothing, in return for small 
personal services, but there was no contract, express or implied, to 
pay plaintiff any money consideration for his services, no other re- 
lation than that of master and servant existed between the parties. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§ l; Dec. Dig. § 1.* 9 Va.-W. Va. Enc. Dig. 662; 14 Va.-W. Va. Enc. 
Dig. 683.] 

3. Master and Servant (§ 80*)— Right to Wages— Presumption.— 
In such case the services were not rendered with the master's assent 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



